N

# 52 1/16/69
Memcrendum 69=-24
Subject: Study 52 - Sovereign Immunity (Prisoners and Mental Patients)

Attached is a revised tentative reccmmendation thet reflects the
declsions made at the last meeting. Should the staff distribute this
tentative recommendation for comment by interested persons apd organi-

zatlionae?

Respectfully submitted,

John H. DeMoully
Executive Secretary




#52 Revised January 20, 1969

STATE OF CALIFORNIA

CALIFORNIA LAW

REVISIOH COMMISSION

TENTATIVE RECCMMENDATION
relating to

SOVEREIGN IMMUNITY

NUMBER 10 -- EEVISIONS OF THE GOVERNMENTAL LIABILITY ACT

Police and Correctional Activities

Medical, Hospital, and Public Heslth Activities

CALIFORNIA IAW REVISION COMMISSICON
School of law
Stanford University
Stanford, California 943095

WARNING: This tentative recommendation is being distributed so that

interested persons will be advised of the Commisaion's tentative con-

clusions and can meke thelr views known to the Commission. Any com-

ments sent to the Commission will be considered when the Commission

determines what recommendation it will make to the Californis Legisleture.
The Commission often substantially revises tentative recommendations

as a result of the comments it receives. Hence, this tentative recommenda-

tion 18 not necessarily the recommendation the Commission will submit to
the legislature.
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NOTE _

Thig recommendation includes an explanatory Comment to each
geetion of the recommended legislation. The Comments are written
28 if the legislation were enacted since their primary purpose is
to explain the law as it wonld exist (if enacted) tq those who will
have occasion to use it after it is in effect.
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LETTER CF TRANSMITTAL

In 1963, upon recommendation of the Law Revision Commission, the
Legislature enacted comprehensive legislation dealing with the liability
of public entities and their employees. See Cal. Stats. 1963, Chs. 16B1-
1686, 1715, 2029. This legislation was designed to meet the most preasing
problems created by the decision of the California Supreme Court in Muskopf
v. Corning Hospital District, 55 Cel.2d 211, 11 Cal. Rptr. 8g, 359 P.2d
457 (1961).

The Commission reported in its recommendetion relating to the 1963

legisletion that additionsl work was needed and that the Commission would
continue to study the subject of governmentsl 1lisbility. The Commissicn
recommended to the 1965 Legislature certain revisions of the Governmental
Iiability Act; the recommended legislation was enacted. ©See Cal. Stets.
1965, Che. 653, 1527. A reccmmendation relating to the statute of
limitations in actions against public entities and public employees was
submitted to the 1969 Legislature.

The 1965 and 1969 recommendations did not deal with the provisions of
the 1963 legislation that relate to substantive rules of liability and immunity
of public entities and public employees because the Commission concluded that
additional time was needed in which to appraise the effect of these pro-
visione. The Commission has reviewed the experience under the provisions
of the 1963 legislation that deal with police and correcticnel activitles
and medical, hospital, and public health activities and this recommendation
15 concerned with these areas of gqvernmental liability. In prepering this
recormendation, the Commission has considered both the decisionel lew and
other published materials commenting on these provisiona. See A. Van

Alatyne, Californis Government Tort Liability (Cal. Cont. Ed. Bar 1964}; Note,

California Public Entity Immunity from Tort Claims by Prisoners, 19 Hastings

Lew Journal 573 (1968).



#52 1/20/69
TENTATIVE
RECOMMENDATION OF THE CALIFORNIA
LAW REVISION COMMISSION
relating to
SOVEREIGN IMMUNITY
NUMBER 10 - REVISION OF THE GOVERNMENTAL LIABILITY ACT

Police and Correctional Activities

Medical, Hospital, and Public Health Activities

BACKGROUND

Comprehensive legislation relating to the liability of publice
entities and their employees was enacted in 1963, Under that legis-
lation & public entity is directly liable for the dangercus condition
of its proPertyl and vicariously liable for the torts of its
employees.2 Generally, the liability of public employees is determined
by the same rules that apply to private person8.3 However, a public
employee is given an overriding immunity from liability for injuries
resulting from an exercise of discretion vested in him, and the
vicaricus liability of the public entity alsc is limited by this

imminity for discretiomary acts.J+

Gov't Code § 835. _
Gov't Code § Bl5.2. But see Gov't Code §§ 844.6 and 854.8.
Gov't Code § 820.

Gov't Code § 820.2.
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These brecad general rules are supplemented by specific ones
relating to certein major areas of potential liability. With certain
significant exceptions, these specific rules merely specify the
extent to which the immunity for discretionary scts applles in partic-
ular situations. Such specific rules are provided for police and
correctional activitie35 and for medical, hospital, snd public health
activities.6 However, in these two major areas, & broad general
Immunity for all injuries by or to prisoners7 and mental patientsa
respectively is conferred upon the public entity, but not upon the
public employee. Thus, to this extent, the rules in these areags are
inconsistent with the general rule of vicarious liability.

The Commission has reviewed the Impact of the legislation enacted
in 1963 upon police and correctional activities and upon medicel,
hospitel, and public health activities. It has also considered the
effect of Judicial decisions that have construed that legislationm.

As & result, it submits this recommendation.

2 Gov't Code §§ 8uLL-BLE.
6 Gov't Code §§ B854-856.L,
7

Gov't Code § 8L4.6.
8

Gov't Code § 854.8.




RECOMMENDATTONS

Police and Correctional Activities

General immunity for injuries caused by or to priscners

Government Code Section 844.6 gives public entities a broad
immunity from liability for injuries caused by or to "prisoners.”
Except for injuries arising out of the operation of a motor vehicle
or medical malpractice, a prisoner has no right to recover from the
public entity for injuries that result from the negligence of a public
employee or from a dangerous condition of public property. The immunity
applies to any "inmate of a prison, jail or penal or correctional
facility."9 Thus, the immunity extends to imnocent--ss well as guilty--
persons held in custody. However, Section 844.6 provides immunity only
for the public entity; it does not cover the public employee (who
remains liable in most circumstances for his negligence or willful mis-
conduct) nor, except in malpractice cases, does it require the public
entity to pay any judgment against the public employee. Thus, the
section is inconsistent with the general rule under the govermmental
liabllity act that the employing public entity is llable whenever its
public employee incurs a liability in the scope of his employment.

The Commission hes considered the reasons that caused the Legisla-
ture to include Section 844.6 in the govermmental liebility amct. Same
writers have concluded that the section is neither necessary nor desir-

able.10 Nevertheless, the Commission hes been advised that some public

? Gov't Code § 8Lk,

10
E.g., Note, Californie Public Entity Immunity from Tort Claims by

Prisoners, 19 Hastings L. J. 573 (1968).
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entities follow the practice of Paying any judgment against an employee
who acted in good faith in the scope of his employment even though the
public entity would be immune from direct liability wnder Section 84b.6.
To this extent, a person with a just claim receives payment despite the
immunity conferred by Section 844.6. Moreover, the Commission is
Tfurther advised that the existing statutory scheme provides employees
engaged in law enforcement asctivities with an incentive to exercise
reasonable care towards prisoners. Accordingly, in view of the fact
that the Legislature included this section in the governmental
liability act despite a recommendation to the contrary by the Law
Revision Commission, the Commission has concluded thet retention of
the sectlon is acceptaeble, subject to the following minor modifications,

Subdivision (d) of Section 8L4.6 requires the public enmtity to ey
any malpractice Judgment against its employee who is “licensed” in one
of the healing arts. 'This provision might be construed to exclude
medical personnel who are "registered” or "certified" rather than
"licensed" and alsc might exclude certain medical personnel specifically
exempted from licensing requirements.ll The Commission recommends that
subdivision (d) of Section 84%4.6 be revised to make clesr that it applies
to all public employees who may lawfully practice one of the healing arts,
and not merely to those who are "licemsed.” ‘This revision would make the
section reflect more accurately its original intent.

Section 844.6 also has been affected by judicial decisions which
hold that 1t does not cover liability imposed by Section 845.6 for

fallure to summon medical care for a prisoner in need of immediate

1 See, e.g., Bus. & Prof. Code §§ 1626(c) (professors of dentistry),

2137.1 (temporary medical staff in state institutions), 2147
(medical students), and 2147.5 (uncertified interns and residents).
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medical care. The Commission recommends that Section BL4.6 be
revised to codify these decisions and to make it clear that certain

other special rules of liability prevail over the general immunity
conferred by Section B4k.6.




Medical, Hospital, and Public Health Activities

General immunity for injurles caused by or to mental patients

Section 854.8 of the Govermnment Code parallels Section 844.6
(immunity for injuries by or to & prisoner} and confers a general
immnity upon the public entity--but not upon the public employee--
for any injury caused by or to a person "committed or admitted” to
a "mental institution.” Since enmactment of Section 854.8 in 1963,
the provisions of the Welfare and Ipstitutions Code that deal with
the care and treatment of mental patients have been substantially
revised. The language in Section 854.8 and related sections no
longer accords with the terms used in the Welfare and Institutions
Code.

The phrase "committed or admitted" in Section 854.8 appears to
have been intended to make that section applicable to all persons con-
fined in mental Institutions, whether voluntarily or involuntarily.
However, the word "committed" might not be construed to cover all
of the various procedureslznow used to effect the confine-
ment of persons in mental institutions. Moreover, although "mentai
institution" 1s defined in Govermment Code Section 854.2, this
definition also uses the word "committed" (in this case, without the
alternate "mdmitted") and further is based on the definition of
"mental illness or addiction" set forth in Government Code Section

85k.4. The latter definition, in turn, 1is based on terms (now obsolete)

e See, e.g., Welf. & Inst. Code §§ 5206 (court-ordered evaluation for

mentally disordered persons), 5304 (90-day court-ordered involun-
tary trestment of imminently dangerous persone).

-6-




that formerly were used in the Welfare and Institutions Code.

To reconesile these Government Code Sections with the new termi-
nology of the Welfare and Institutions Code, the Commission recommends
that Section 854.2 (defining "mental institution") be revised and
that & new Section 854.3 be added to define "county psychiatric
hospital.” Together, these sections would include (1) county
psychiatric hospitals (see Welfare and Institutions Code Section
7100}, (2) such state hospitals for the care and tre&tment of the
mentally disordered and mentally retarded as are defined and listed
in the Welfare and Institutions Code,l3 and (3) the California Reha-
bilitatlion Center for narcotic addicts. Covernment Code Section
854.4 (defining "mental illness or addiction") should be revised to
define "mental illness or addiction" as any mental or emotional con-
ditlon for which & person may be cared for or treated in a mental
institution. Thie revision would eliminate the existing inconsistency
bgtween that section and the revised provisions of the Welfare and
Institutions Code, and also would minimize the possibility that future
chenges in the Welfare and Institutions Code will create similar

Inconsistencies.

For the reasons indiceted in the foregoing discussion of Section 84k4.6
(immunity for injuries by or to a rrisoner), the €ommission recommends
that the broad general immunity conferred by Section 854.8 be retained,

subject to the following minor modifications:

13
See Welf. & Inst. Code §§ 7200, 7500.



(1) The immunity should be restricted to those persons who are
inpatients--as distinquished from outpatients--of a mental institution.
This revision would make clear the legislative intent that led to the
enactment, of this section in 1963.

(2) Section 854.8 should be revised to make changes similar to
those recommended in connection with Section 844.6 (relating to prison~
ers). These changes would mske clear the extent to which those sections
that impose special lisbilitles prevail over the blanket immunity
conferred by Section 854.8, They would also clarify the scope of the
indemnification requirement for public employees "licensed" in one of
the healing arts. See the foregolng discussion of incidental changes

relating to priscners.

Iiability for escaping or escaped mental patients

Section 856.2 presently confers immunity only as to injuries
caused by an escaping or escaped mental patient. Injuries sustained
by the escapee are not covered. Certain other jurisdictions impose
liability vhere & mental patient escapes and is injured because of
his inability to cope with ordinary risks.lh The Commission recommends
that Section 856.2 be extended to confer immunity for injuries sustained
by an escaping or escaped mental patient. These changes would be
conslstent with the retionale of Section 856.2 that the public entity
should not be responsible for the conduct of & mental patient who has

escaped or is attempting to escape.

1h
See, e.g., Callahen v. State of New York, 179 Misc. 781, 40 N.Y.S.23

109 {Ct. Cl. 19L43), aff'd 266 App. Div. 1054, 46 N.Y.S.2d 104 (1943)
{frostbite sustained by escaped mental patient).
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Miscellaneous

The Commission also recommends a mumber of technical or clarifying
changes in the Govermnment Code provisions that deal with liability in
connectlon with police and correctional activities. These changes do
not involve any significant policy considerations not reflected in

the foregoing discussion.

The Commission's recommendation would be effectuated by the

enactment of the following measure:




()

An act to amend Sections 844.6, 845.L4, 845.6, BLE, Bsh.2, Bsk.k,

854.8, 855.2, 856, and 856.2 of, and to add Sections 854.3

and 854.5 to, the Government Code, relating to the liability

of public entities and public employees.

The people of the State of California do enact as follows:

<10~




§ Buk.6

Scetion 1. Secti n BUk.6 of the Goverrrens Code. is amended
to read:

844.6. (a) Notwithstanding any other provisions of iaw
this part , except as provided in subdivisiens-{biy-{e}y-ard-{dy

ef thls sectlon and in Sections 81k, 814.2, 845.4, and 845.6 ,

a public entity is not liable for:

(1) An injury proximately caused by eny prisoner.

{2) An injury to any prisoner.

(b} Nothing in this section affects the liability of a
public entity under Article 1 {commencing with Section 17000) of
Chapter 1 of Division 9 of the Vehicle Code.

(¢} Fothing in this section prevents a person, other than a
prisoner, from recovering from the public entity for an injury
resulting from the dangerous condition of public property under

Chapter 2 (eommencing with Section 830} of this part.

-11-



§ Bhkh.6

(d) Nothing in this section exonerates a public
employee from liability for injury proximately caused by his
negligent or wrongful act or omission. The public entity may
but is not required to pay any judgment, compromise or settle-
ment, or may but is not regquired to indemnify any public
employee, in any case where the public entity is immune from
liability under this section; except that the public entity °
shall pay, as provided in Article 4 {commencing with Section
825) of Chapter 1 of this part, any judgment on & claim against

a public employee lieeeged-im who is lawfully engaged in the

practice of one of the healing arts under Divisien-2-{eommencing
with-Seesion-560)-ef-the-Business-and-Prafessicns-gede any

law ¢f this state for malpractice arising from an act or

omigsion in the scope of his employment, and shall pay any

compromise or settlement of a claim or action, based on such

melpractice , to which the public entity has agreed.

-]Pe




§ 84l.6

Comment. Subdivision (a) of Section 844.6 1s emended to make
clear that the limited liability imposed by Section 845.4 (interference
with right of prisoner to seek judielal review of legality of confine-
ment) and Section 845.6 (failure to summon medical care for prisoner
in need of immediate medical care) slso constitute exceptions to the
general principle of nonlimbility embodied in Section 844.6. It has
been held that the liability imposed on a public entity by Section
8L45.6 exists notwithstanding the broad immmunity provided by Section
8hh.6. Apelian v. County of Los Angeles, 266 Adv. Cal. App. 595, T2 Cal.

Rptr. (1968); Hart v. County of Orange, 254 Cel. App.2d 302, 62 Cal.

Rptr. 73 (1967); Sanders v. County of Yuba, 247 Cal. App.2d T48, 55 Cal.

Rptr. 852 {1967). The reasoning that led the courts to sc hold would
indicate that Section 8U45.4 also creates an exception to the immunity
granted by Section 8hh.6, btut no case in point has been fourd.

The amendment to subdivision (a) is also desigred to eliminate
uncertainty. As originally enacted, this subdivision appears to pre-
clude liability (except as provided in this section) elsewhere
provided by any law. Taken literally, this would impliedly repesl, at
least in some cases, Penal Code Sections 4900-4906 (lisbility up to
$5,000 for erronecus conviction). Moreover, as a gpeclfic provision,
it might even be construed to prevail over the general language of
Government Code Sections 814 and 814.2, which preserve nonpecuniary

liability and 1liability based on contract and workmen's compensation.
-13-




§ 84k.6

Implied repeal of these liability provisions, however, does not
appear to have been intended. The problem 1s solved by limiting
the "notwithstanding" clause to "this part" and expressly except-
ing Sections 814 and 814,2. The exception for subdivisions (b),
{¢), and (d) hes been deleted as wnnecessary.

The amendment to subdivision (d) mskes clear that the mandatory
indemmification requirement in melpractice cases covers all persons
lawfully engaged in the practice of one of the healing srts. The
language of the sectlion, as originally enacted, was unduly
restrictive since it referred only to medical personnel who were
"licensed" (thus excluding, under a possible narrow interpretation,
rhysiciens and surgeons who are "certificated” rather than
licensed, as well as "registered" opticiasns, physical therapists,
and pharmacists) under the Business and Professions Code (thus
excluding other laws, such as the uncodified Osteopathic Act). In
addition, the insistence on licensing precluded application of
subdivision (d) to medical personnel lawfully practicing without a
Californis license. E.g., Bus. & Prof. Code §§ 1626{c)(professors
of dentistry), 2137.1 (temporery medical staff in state institution),

2147 (medical students), 2147.5 (uncertified interns and residents).




§ 845.4

Sec.2,. Section 845.L of the Govermment Code is amended
to read:

845.Y4, Neither a public entity nor a public employee
acting within the scope of his employment 1s liable for inter-
fering with the right of a priscner to cbtain a judicial deter-
mination or review of the legality of his confilnement; but a
public employee, and the public entity where the employee is
acting within the scope of his employment, ia'liable for injury
proximately caused by the employee's intentional and unjustifiable
interference with such right, but no cause of action for such

injury may-be-ecemmeneed shall be deemed to accrue until it has

first been determined that the confinement was illegal.

Comment. Section 845.4 is amended to refer to the time of the
accrual of the cause of action. This amendment clarifies the relation-
ship of this section to the claim statute. As originally enacted, the
statute of limitations might have expired before illegality of the
imprisonment was determined--a determination that mist be made before

the action may be commenced.

-15-



§ 845.6

Sec. 3. Section 845.6 of the Govermment Code is amended
to read:

845.6. Neither a public entity nor a public employee is
liable for in;ury proximately caused by the failure of the
employee to furnish or obtain mediecal care for a prisoner in his
custody; but, except as othervise provided by Sections 855.8 and
856, a public employee, and the public entity where the employee
is acting within the scope of his employment, is liable if the
employee knows or has reason to know that the prisoner is in
need of immediate medical care and he falls to take reasonable
acticn to summon such medieal care. HNothing in this secthon exonerates
a public employee  ddeeesfed-4B Who 18 1.4uf zgged 4n %he |
practice of one of the healing arts under Divisien-2-(commeneing
wi%h-Seetien-59@9-ef-the-Bas;ness-aaﬁ-?refessisas-Gede any law

of this state from liability for injury proximately caused by

malpractice or exonerates the public entity from 3iabiliiy-few

injury--proximately-caused-by-sueh-salpraetiee 1ts obligation

to pay any Judgment, compromise or settlement that it is

required to pay under subdivision {d) of Section 8u44.6 .

Comment. Section 845,6 is amended to expand the grecup of -

public employees who are referred to as potentially liable for

medica)l malpractice to include all types of medical personnel, not

merely those who are "llcenged" under the Business and

Professions Code. This conforms Section 845.6 to amended Section

844.6. ‘The asmendment also clarifies the relationship of Section 845.6

and subdivision (d4) of Section 8L4.6.

-16-



§ 846

Sec. 4. BSection 846 of the Govermment Code is amended
to read:

846. Neither a public entity npor a public employee is
liable for injury caused by the failure tco meke an arrest
or by the fallure to retain an arrested person in custody.

"Feilure to retain" includes, but is not limited to, the

escape or attempted escape of an arrested person and the

release of an arrested person from custody.

Comment. Section 846 is amended to add the second sentence
which codifies existing law and makes clear that "failure to
retain” includes not only discretionary release of an arrested
person but also negligent failure to retain an arrested perscn

in custody. BSee Ne Casek v. City of los Angeles, 233 Cal. App.2d

131, 43 Cel. Rptr. 294 {1965){city not liable to pedestrian

injured by escaping arrestee).

-17-



§ 854.2

Sec. 5. Section B54.2 of the Government Code is
amended to read:

85L4.2 As used in this chapter, "mental institution" -’
means any faeility-for-the-eare-eor-treatment-ef-persens

eorpmitted-for-mental-ildness-er-addietien state hospltal for

the care and treatment of the mentally disordered or the men-

tally retarded, the California Rehabilitation Center referred

t0o in Section 3300 of the Welfare and Institutions Code, or

any county psychiatrie hospital .

Comment. Section 854.2 1s amended to specify more precisely
the Institutions that are embraced within the definition. For-
merly, the definition inecluded only facilities "for the care or
treatment of persons committed for mental illness or addiction.”
The smendment makes clear that the designated institutions are
"mental institutions" even though they are used primarily for
persons voluntarily admitted or involuntarily detained (but not
"committed") for observation and diagnosis or for treatment.

See, e.g., Welf. & Inst. Code §§ 703 {90-dey court-ordered
observation and treatment of minors appearing to be mentally i11),
705 (temporary holding of minor in psychopathic ward pending hear-
ing), 5206 (court ordered evaluation for mentally disordered
persons }, 530k (90-day court-ordered involuntary treatment of
imninently dangerous persons), 6512 (detention of mentally retarded
juvenile pending committment hearings).

Section 7200 of the Welfare and Institutions Code lists the
state hospitals for the care and treatment of the mentally dis-
ordered and Section 7500 of the Welfare and Institutions Code lists

the state hospitals for the care and treatment of the mentally
«18-
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§ 8s54.2

retarded.

The principal purpose of the California Rehabilitiatiom
Center, established by Section 3300 of the Welfare and Institu-
tions Code, is "the receiving, control, confinement, employment,
education, treatment and rehabilitation of persons under the
custody of the Department of Corrections or any agency thereof
who are addicted to the use of narcotics or are in imminent
danger of becoming so addicted.” Welf. & Inst. Code § 3301.

"County psychiatric hospital" is defined in Section 854.3

of the Govermment Code. See also Goff v. County of los Angeles,

254 Cal. App.2d 45, 61 Cal. Rptr. 840 (1967){county psychiatric
upit of county hospital as "mental institution").

Not included within the scope of Section 854.2 are certain
units provided on the grounds of an institution under the
jurisdietion of the Department of Corrections (see Welfare and
Institutions Code Section 6326) and farms, rcad camps, and
rehabilitation centers under county jurisdiction {see Welfare and
Institutions Code Sections 6404 and 6406). These facilities, how-
ever, come within the ambit of Government Code Section 8Lk and the
broad general immunity for liability for injuries to mental patients
conferred by Section 854.8 is extended to cover liability to inmates

of these fecilities by Section B4L.6.

-19-



§ 854.3

Sec. & Section 854.3 is added to the Government Code,
to read:

854.3. As used in this chapter, "county psychiatric
hospital” means the hospital, ward, or facility provided
by the county pursuent to the provisions of Section 7100 of

the Welfare and Institutions Code.

Comment. The term "county psychiatric hospital" is defined
to include the county facilities for the detention, care, and
treatment of persons who are or are alleged to be mentally
disordered or mentally retarded. See Welf. & Inst. Code
§ 7100. The definition takes the same form as in other statutes.

See, e.g., Welf. & Inst. Code §§ 6003, 7101.



§ 85h.4

S8ec. 7. BSection 854.4 of the Government Code is
amended to read:

854.4. As used in this chapter, "mental illness or
addiction" means mental-illnessy-mestal-diserder-berdering
en-mental-illnessy-mentel-defieieney;-epilepsyy-habit-forming
drug-addiesiony-pareotie-drug-addietiony-dipseranin-oy
imebriety;-seaual-psyecheopathys -or-such-nerial-akrormality

as-io-eyidenes-uiter-lack-of-pewer-io-ecnirol-sanuai-irpulees

any condition for which & person may be. detained, cered for,

or treated 1ln & mental institution..

Comment. Section 854,14 is amended to eliminate the specific
listing of mental or emotlonal conditions for which a person could,
at the time the section was enacted, be committed to a public
medical facility and to substitute general language that includes
all mental or emotional conditions, including addiction, for which a
person may be voluntarily admitted or lnvoluntarily detained in a
mental institution; See Section 854.2 (defininy "mental institution")}.

Since emactment of Section 854.4 in 1963, the Welfare and
Institutions Code has been revised to make a number of changee in
the categorles of mental illness previously specified in this
gection. The amendment eliminates the inconsistency between Sec-
tion 854.4 and the revised provisione of the Welfsre and Institu-
tions Code relating to mentel illness and minimizea, if not
eliminates, the possibility that future revisions of those provisicns

will create a similar inconsistency.



§ 85k.5

Sec., 8, Section 854.5 is added to the Government Code, to read:
854.5. As used in this chapter, "confine” includes admit,

commit, place, detain, or hold in custody.

Comment. Section 85L.5 has been added to make clear that Sections

856 and 856.2 apply to all cases within the raticnale of those sectionms.

-22-



§ 854.8

Sec. 9. Section 854.8 of the Govermment Code is amended
to read:

854.8. (a) Notwithstanding any other provision of
daw this part , except as provided in subdivieiere-{bl;-fe}

ard-{dJ)-ef this section and in Seciions 814, 814.2, 855 and

855.2 , a public entity is not liable for :-{1)-A=m an injury
proximately caused by , RAy-persen-eemmitied-or-admisted-te-a
mertal-institubions--£{2)--An-injury-bo-any-person-eonmitied

or-admitted-te or to, an inpatient of a mental institution.

(b) Nothing in this eection affects the liability of
a public entity under Article 1 (commencing with Section
17000) of Chapter 1 of Division 9 of the Vehicle Code.

(c) Nothing in this secticn prevents a person, other

than a-person-eommiticd-er-admitted-to an inpatient of a mental

institutuon, from recovering from the public entity for an
injury resulting from the dangerous condition of public
property under Chapter 2 {commencing with Section 830) of this
part.

{d) Wothing in this section exonerates a public employee
from liability for injury proximestely caused by his negligent
or wrongful act or omission. The public entity may but is
not required to pay any judgment, compromise or settlement,
or may but is not required to indemnify any public employee,
in any case vhere the public entity is immune from 1lability
under this section; except that the public entity shall pay,
as provided in Article 4 {commencing with Section 825) of

-23-



§ 854.8

Chapter 1 of this part, any judgment based on & claim against

a public employee iieersed-iam who is lawfully engaged in the

practice of one of the healing arts under Pivisior-2-{ecmmene-
ing-withnSeetien-5999-ef-#he-Basiaess—aaé—?rafessieas-eeée

any law of this state for malpractice arleing from an act or

omission in the scope of his employment, and shall pay any
compromlse or settlement of & claim or action , based on such mal-

practice , to which the public entity has agreed.

Comment. The changes in subdivision {d) and in the intro-
ductory portion of subdivision (a) of Section 854.8 parallel the
similar amendments to Section B44.6 and are explained in the Com-
ment to thet section. Subdivision {a) is further amended to clarify
the scope of the immunity. The term "inpatient" is used in place of
"any person committed or admitted,” thus msking clear that the

immnity does not cover outpatients.
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Sec. ]. Section 855.2 of the Government Code 1s
emended to read:

855.2. RNeither a public entity nor a public employee
acting within the scope of his employment is ligble for
interfering with the right of an inmate of a medical facility
operated or maintained by a public entity to obtain a judlcial
determination or review of the legality of his confinement;
but a public employee, and the public entity where the employee
is acting within the scope of his employment, is liable for
injury proximately caused by the employee's intentiopal and
unjustifiable interference with such right, but no cause of

action for such injury may-be-eeemeseed shall be deemed to

accrue until it has first been determined that the confinement

was llilegal.

Comment. The amendment to Section 855.2 is similar to that

made to Section 845.4. See the Comment to Section 845.kL.
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§ 856

Sec. 11. Section 856 of the Government Code is amended
to read:

856. (a) Neither a public entity nor a public employee
acting within the scope of his employment is liable for any
injury resulting from determining in accordance with any appli-
cable enactment:

(1) Whether to confine a person for mental illness or
addiction.

(2) The terms and conditions of confinement for mental
illness or addiction im-a-medieal-faeiliiy-eperated-or-mainiained
By-a-publie-eantity .

(3) Whether to parcle , grant a leave of absence to, or

release a person from-eeafiremens confined for mental illness
or addiction és-a-medieal-faeility-opevated-er-mainiained-by-a
wubldic-entity .

{b) A public employee is not liable for carrying out with
due care a determination described in subdivision (a).

(¢) HNothing in this section exonerates a public employee
from lisbility for injury proximately caused by his negligent
or wrongful act or omission in carrying out or falling to carry
out:

(1) A determination to confine or not to confine & person
for mental illness or addiction.

(2) The terms or conditions of confinement of a person for
mental illness or addiction ia-a-medieal-faeiliiy-eperated-eoyr

saintadned-by-a-publie-cntdisy .
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{3} A determination to parole , grant a leave of absence

to, or release a person fyecp-venfinemens confined for mental
illness or addiction in-a-medieal-faeility-eperated-er-mainbained

by-a-pabiic-cRbity .

Comment. Section 856 is amended to make reference to "leave of
absence" since the Welfare and Institutions Code appears to consider
such leaves eguivalent to paroles. See Welf. & Inst. Code § 7351,
The phrase "in a medical facility operated or maintained by a public
entity,”" which appeared four times in the section, has been deleted
because, to the extent that this phrase had any substantive effect,
it resulted in an undesirable limitation on the immunity provided by

Section 856.
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§ 856.2

Sec. 12. Sections 856,2 of the Covernment Code is
amended to read:

856.2. HNeither a public entity nor e public employee
is liable for an injury caused by or tc an escaping or escaped
person who has been eeemiiied confined for mental illness or

addiction. Nothing in this section exonerates a public emg}pyee

from liability if he acted or failed to act because of actusl

fraud, corruption, or actual malice.

Conment. The amendment of Section 856.2--by insertion of the
words, "or to"--makee it clear that injuries sustained by eecaping
or escaped mental patlents are not a basis of liability. Other
jurisdictions have recognized that, when a mental patient escapes
as a result of negligent or wrongful acts or omissions of custodial
employees, injuries sustained by the escapee as a result of his
inability due to mental deficlency or illness to cope with ordinary
risks encountered, may be a basis of state llability. ©See, g.8.,

Callahan v. State of New York, 179 Misc. 781, 40 K.Y.S5.2d 109 (ct. ci.

1943), aff'd 266 App. Div. 1054, 26 K,Y.5.2d 10k (1943)(frostbite

sustained by escaped mental patient); White v. United States, 317

F.24 13 (bth Cir. 1963)(escaped mental patient killed by train).
The immunity provided by Section 856.2 makes certain that California

will not follow these cases.

Formerly, Section 856.2 covered only persons who had been "eommitted"

for mental illress or addiction. The substitution of "eonfined" for
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"committed" makes clear that the immunity covers all persons who are
confined for mental illness or addiction, whether or not they are
“committed.”

The second sentence has been added so that a public employee who,
for example, maliclously injures an escaped mental patient cannot
avoid lisbility. This addition is required since the impunity has been
extended o include injuries caused to an escaping or escaped mental
patient. The sentence adopts language used in cother provisions of the
Governmental Lisbility Act. See, e.g., Section 995.2 {grounds for

refusal to provide for defense of action ageinst public employee ).



